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The former Secretary of the
Department of Economic
Development and Commerce
(DDEC, Spanish acronym)
warns that “the IRS has put
Puerto Rico under scrutiny,”
so government and
professionals promoting
investment in the island
should join forces to better
oversee and audit
tax decrees.

Alberto Bacó Calls for More Controls and Less
Greed in the Act 20 And Act 22 Incentive Program
By Sharon Minelli-Pérez

Alberto Bacó has promoted, from both the public and private
sectors, the effectiveness of the incentives for resident
investors (the former Act 22) and for export of services (Act
20), because he understands that they inject new money into
the local economy.
The former Secretary of Economic Development and Commerce, Alberto Bacó-Bagué, called for the government to
reinforce oversight of those to whom decrees are granted
under the new Incentive Code and how they are granted, in
particular with regard to exportation of services (the former
Act 20) and relocation of investors (the former Act 22).
His call comes following the arrest of the founding partner of
BDO, Gabriel Hernández, whom the federal authorities are
charging with having registered a company in Puerto Rico in
December of 2018 so a businessman who is a resident of
Arizona could benefit from the tax privileges without having
actually generated income on the island. The supposed
businessman was in fact an undercover agent of the
federal Internal Revenue Service (IRS), according to the
indictment of the well-known CPA and financial advisor.

Under Bacó’s leadership at the DDEC, between 2013 and
2016, awarding decrees under Acts 20 and 22 gained
traction, since those statutes were approved in 2012, the last
year of the administration of Governor Luis Fortuño. Bacó
adopted them during the administration of Alejandro
García-Padilla, of the Popular Democratic Party, because he
understood back then—and reiterated it today—that,
together, they constituted “an extraordinary program."

What is your initial impression of what has
been made public of the indictment against
Hernández?
“My first reaction is indignation, frustration, because I believe
it to be an extraordinary program that is bringing a lot of
positive things to Puerto Rico. And, unfortunately, this is
misunderstood by some people and used abusively by
others. (…) It is misunderstood by people who have not
gone to the heart of the matter, who think it is unfair because
exemptions are given to some people; but what they don’t
give enough weight to is what they are bringing to our
environment, and improving the economy. And when I say
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that I am indignant and frustrated, it is also because of the
people who abuse this legislation. All legislation has the
potential for abuse, frauds. In this case in particular, the
government has a significant burden of ensuring this is
minimalized. I feel that they lost their way.”

Any comment about the specific charges against
Hernández?
“Gabriel has the right not to be prejudged, to defend himself,
but, to be sure, BDO is known as a firm that has been
extremely aggressive in its opinions and managing its
clients. It is common knowledge within the CPA and attorney
professional community.”

Do you believe there is something else for the local
government to do about how the decrees under the
incentive laws are overseen?
“I’m going to cut to the chase. With facts. First of all, I used to
repeat to my team at the DDEC—who now hold good
positions in the private sector—that this program could easily
be used by unscrupulous individuals to commit fraud. And the
day that fraud was not detected would be the day that the
enemies of the program would have good reason to attack
the program. I don’t know if they are doing the things we used
to do. But I have heard that in order to have more and more
decrees, they have stopped doing what we did.”
“The application fee that is charged, the reason for this fee, was
to conduct the relevant investigations. A background check
was done with a reputable firm, and we were able to use that
to detect many cases for which we denied decrees. I had an
entire team working on this, and I don’t know whether they
stopped following this rigorous process. The second thing,
which I do know they stopped doing…and the law requires
it…an annual audit of each decree. We had external auditors
for that. That’s how they would see who did not have a
presence in Puerto Rico. In Act 60, to add insult to injury, they
got rid of the audit requirement. (…) I’m very sorry about
this because it is something basic and it was done with the
fees that are charged to these companies.”
“The last thing that was eliminated and changed was to
require at least one, two, or three employees. Maybe we went
too far by requiring five. But not requiring any? In this case it’s
being put forth that there was a dummy company, with no
employees or presence here, with advice to commit fraud.
The requirement of having employees helps to establish a
real presence.”

In these four years, in your personal capacity, you
have actively promoted Puerto Rico as an investment
destination.How do you think a fraud case like this
will affect the perception of doing business on the
island, which we know has been hard hit by a fiscal
crisis, natural disasters, and the public corruption
cases?
“Unfortunately, we continue to inflict our own wounds. This
time, [it’s] because of the greed of a firm that has so many
good clients. (…), that is supposed to lend credibility. We must
demand that the professionals who work with the program
protect it, that they not be excessively aggressive in their
advice. But this is not damage that cannot be overcome. In
my case, and that of other professionals, we are going to be
more proactive about educating, so that the program can be
understood. I know there are thousands of families—because it’s no longer hundreds—who are benefitting from the
economic activity that these new residents have brought to
Puerto Rico. I know of people who they are employing. We
want people who really move here. Not someone who gets
an open ticket with no return date in order to say he or she is
here but really isn’t.”
The charge against Hernández for alleged tax fraud
against the IRS was disclosed days before Puerto
Rico’s Department of the Treasury asked for clarification from the U.S. Treasury Department for a draft
regulation that would state that foreign enterprises
that pay 4% tax here could not claim that tax as a
credit on their federal tax returns. For the time being,
the Treasury Department said that the change would
not apply to Puerto Rico, although in 2019 it did ask
the government to put together a transition plan of
for this tax, which today injects almost $2 billion in
the treasury. Would you comment on this trend of
the IRS taking a closer look at the tax mechanisms
used by Puerto Rico as tools to stimulate the economy?
“That is the underlying and important issue of this situation.
Because we did not clearly defend Section 936, the enemies
[of the Section] eliminated it without really understanding
they were going to eliminate 80k jobs that went to Ireland and
Singapore. History repeats itself once again of Puerto Rico, our
credibility, and how we do things coming under scrutiny and
that frustrates me. The IRS has placed Puerto Rico under
scrutiny. We can’t take this lightly. We have to show that this
program (Acts 20 and 22) has an impact, that we are bringing in economic activity to Puerto Rico in a different way and
that we were overseeing it ourselves. We have to get our
guard up again.”
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